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DEVIATE SEXUAL BEHAYIOR UNDER"
THE NEW ILLINOIS CRIMINAL CODE'

concerning deviate sexual behavior,® stated: I €
The infamous? crime against nature, cither with man or beast, ghalk
subject the offender to be punished by imprisonment in the peniténs]
tiary for a term of not less than one year and not more than ten years)

The existence and enforcement of this statute produced several proﬁ

(1) a lack of notice that the conduct in a particular situation was ille:
(2) a pattern of uneven enforcement; (3) the possibility of wides
blackmail; (4) the creation of serious guilt feelings among persons,
ing in this behavior; and (5) a pattern of uncontrollable deviate be
The new Illinois criminal code, like the Model Penal Codchand.'tfilt
posed New York Penal Law,* is an attempt to solve these problems.

Y
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1. 8e¢ Spence, The Law of Crime Against Nature, 32 N.CL. Rev. 312,
(1954). . !

2. “The crime against nature” is one of the offenses labelled as “infamous” 'by'_ ;
Laws 1953, at 1529. “[Tlhe test of an infamous crime . . . [in Illinois] is the iiﬁ'_
of the crime, and not the nature of the punishmant, which latter is the test of PN
famous crime within the meaning of the ffth amendment of the federal consti
Comment, 5 ILt. L. Rev, 108, 111 (1910).

3. Iil. Laws 1827, ch. 38, § 141, at 132.

4. TLr. Rev. Stat. ch. 38, art. 11 (1961); Moorer PenaL Copg art. 213 (P
Official Draft 1962) [hercinafter cited as MPC]; Prop. N.Y. PenaL Law art. 19
(1964). These three are the only codes which have, in recent years, fully -':;"
proscriptions of sexual offenses. The Model Penal Code provisions were commente ‘I¢
upon in the 1955 Tantative Draft Number 4, and, with minor changes and reclassificy:
tion of sections, were included in the 1962 Tentative Final Draft. The Model codes

=

comments were drawa upon by the Illinois drafters in 1260, and the New York comm.j‘t-%x,g:; i) s

tee in 1964. The Illinois code was adepted and incorporated into the general statutes’
in 1961; apparently no action has been taken in New York. , . »_";

Wisconsin and Louisiana completed revisions of their respective penal codes bef. ?
the tentative drafts of the Model Penal Code were published in 1955. Wisconsin res
placed the language of its sodomy section, formerly Wis. Laws 1897, ch. 198,
penalized any pérson who committed “sodomy, or the crime against nature, with mansy
kind or beast,” with a more specific statute. This section (Wis. Crou. Cooz § 944474
(1955)), titled “Sexual Perversion,” proscribes the commission of an “abnormal {
sexual graliﬁcadlon involving the sex organ of one person and the mouth ot an
another” or “involving his sex organ and the sex organ, mouth, or anus of an animal

Louisiana included in its revised code an offense called the “crime against nature,”
(LA. Rev. StaT. § 89 (1950)), which is defined as “the unnatural carnal copulation ]
a human being with another of the same or opposite sex or with an animal.” This ¢
guage is only slightly more explicit than that appearing in the older section (La.
1896, No 69, § 1), which proscribed the “abominable and detestable crime
naturs with mankind or beast with the séctual organs or with the mouth™. - %
The Wisconsin section clearly has defined the proscribed scts, ahthough not the.
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DEVIATE S8RXUAL REHAVIOR

I Pnom.i‘ms Berore 1961

A. Notice of the Offense

The most obvious problem that arose under the earlier Illinois statute
was a lack of definition of the phrase “crime against nature,”® Judicial
interpretation was required to determine which unnatural sexual acts were
prohibited. Faced with this problem, some courts responded by limiting
“crime against nature” to the unnatural sexual acts prohibited at common
Jaw: anal intercourse between humans and between human and beast.*
Such conduct was variously referred to at common law as “sodomy,”"
“bestiality,”® or “buggery.”® Other courts, like Ulinois, have found a legis-
lative intention to’ extend the common law proscription.’ If the second
approach is taken, however, a court is faced with the further problem of
deciding what additional abnormal sexual acts are included.

In Honselman v. People™ the defendant, charged with “the infamous
crime against nature,” contended that: (1) the indictment was fatally de-
fective because it charged only in the language of the statute and thus did
not inform him of the nature of the offense with the specificity normally

tal situations in which the acts are proscribed; Louisiana did neither and therefore its
revision is of little value. .

5. The court in Honselman v. People, 168 T1I. 172, 43 N.E. 304, 205 (1897), stated:
“The legislature has not scen fit to define it further than by the general term, and the
records of the courts need not be defiled with the details of different acts which may go
to constitute it.”

6. Any act not falling within the common law definition would incur criminal penal-
ties only if the legislature had proscribed that act in another statute.

7. “Sodomy" is derived from the name of the biblical town of Sodom, the male in-
habitants of which engaged in anal intercourss. See Cenesis 19:4.14, '

3. "Bestiality” is anal intercourse by a man or woman with an animal, Spence, supra
note [, at 314; Bracx, Law Dictiovary 203 (4th ed. 1951). The Old Testament refars
0 sedomy as "an abeminatien” (Leviticus 18:22) and bestiality as “confusion” (Ls-
citicus 18:23) and decrees the death penalty for both (scdomy—Lepiticus 20:13, bes-
tality—Leviticus 20:15). These passagzs appear to be the source of the adjective
“abominable” as used by Blackstene: “the abominable crime not fit to be mentioned
among Christians.” 4 Brackstone CoMMENTARIES #215,

9. "Buggery” is derived from the word “bulgar”: a group of Bulgarian heretics were
widely accused of deviate practices during the Middle Ages. MueLier, Leoar Requra-
TIoN oF Sexuar Conpuct 53 (1961). The early English law classified all acts between
periens, and persons and animals under the title “buggery.” 25 Hen. 7,¢c. 6 (1533).

See the differing definitions of these terms presented in Spence, supra note 1, at 314;
SHERWIN, SEX AND THE STATUTORY LAw pt. 1, at 35 (1949); 16 Mercer L. Rzv. 345
(1964); Bowman & Engle, A Piychiatric Evaluation of Homosexuality, 29 Tewe.
L.Q. 273, 274 (1956). For a complete historical review of deviate sexual practices, see
Bowman & Engle, supra at 276-77.

0. Spence, rapra note 1, at 319; 81 G.J8. Sodomy § 1(b)(1) (1953); ses Movar, - ..

Pzxaz Cooe § 207.5, comment (Tent. Draft’ o 4, 1955) (dow MPG § 213.2).: e

AT N

11, 168 ML 172, 48 N.%. 304 (1897). » &b,
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ered only the acts prohlbltcd at common law, and so fellatio was not pro-
scribed. The court, as have others faced with the same problem, rejected
the first contention, finding that the charge in the language of the statute
was adequate,’ and rejected the second contention, ruling that the lcgasla.-
ture clearly intended to encompass more acts than were prohibited by the
common Iaw.“ In People v. Smith,** however, the court took the oppof-

defective for naming the victim incorrectly, and ruling that that act was &
not covered by the statute because cunnilingus does not involve use of the
male sex organ.’* An accused, as Honselman or Smith, might well beli (

the count satisfied the requirement of the Criminal Code by stating ¢
in the terms and language of the statute, ;. . The lLEulature has not seen fit
to define it further than by the general term, and records of the courts);
need not be defiled with the details of different acts which may go to oomt:l-‘
tute it. A statement of the offense in the language of the statute, or so plainl

that its nature may be easily understood by the jury, is all that is required. "
Id. at 174-75, 48 N.E. at 305. :

As late as 1957 an Illinois court found the offense so offensive to its sense of decency that 1‘ ok
it refused to relate in detail the commission of the act for which the defendant had been ;757
convicted of “the crime against nature.” People v. Stevens, 11 Iil. 2d 21, 141 NBQd Wi
33 (1957); see Bowman & Engle, supra note 9, at 275. Y
13. [The code] plainly shows that the legislature included in_ the crime against
nature other forms of the offense than sodomy or buggery. It is there enacted:
‘Every person convicted of the crime of * # # sodomy, or other crime against
nature, * * ® shall be deemed infamous,’ etc. [See note 2 supra.] The method = 3%
em !oycd in this case is as much against nature, in the sense of being unnatural &%
i ainst the order of nature, as sodomy or any bestial or unnatural copula- <&
‘.mn t !

at can be conceived. [t is within the statute. Henselman v. People,
168 T1l. 172, 175, 43 N.E. 304, 305 (1897).

This position was centrary ‘o that taken by the majority of state courts, which hold that
acts per os are not included within the crime against nature. See Spence, supra note 1, : 4.
at 315 n.22. "’,&’

14, 258 Ill. 502, 101 N.E. 957 (1913).

15. At early common law, both penetration and emission were essential elements of thn
offenses of rape and sodomy. The difficulty of proving the completion of the crime led %
to the enactment of a statute providing that proof of penetration alone was sufficient. 9
Geo. 4, c. 31, § 18 (1828). The ear]y Illinois statute (Itn. Rev. Stat. § 49, at 178
(1833)) apphcd this rule to “the crime against nature.” The use of the male sex org:n
was retained as an essential element of the offense.

The court, in remanding Smith suggested that the defendant should have bcr.n i
prosecuted under the statute proscribing indecent liberties with children (Ill. Laws 1907,
at 266). This statute expressly excepted from its coverage acts of sodomy and “‘infamc
crimes against nature,” and so did prohibit cunnilingus with a child. In People v. Peck
314 IIL 237, 145 N.E. 353 (1924), the defendant, accused of an act of fellatio with {5
axyearoldboy,mcmvmdm\duthnmmm That 2ct had previously By
held to be a "crime agninst mature™ and so was not punithable umder the “in

12, The name of the man with whom the crime was committed was ﬁ‘e g&and %
e
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DEVIATE SEXUAL BEHAVIOR

that the term “crime against nature” refers only to the acts prohibited at
common law; if, after he has committed an act not within the common
Jaw definition, the statute is redefined to include that act, criminal sanctions
may be imposed without proper notice.

B. Unequal Law Enforcement
Deviate sexual behavior is not proscribed in every state,’® and where it is,
enforcement is uneven. The 1948 Kinsey report on the sexual conduct of
American males revealed that thirty-seven per cent of the total male popu-
lation .has engaged in some form of homosexual activity.’ Nevertheless, a
survey conducted the following year indicated that less than one per cent
of those persons subject to prosecution were actually charged and con-

victed.™ “Only enough violators are arrested and convicted to keep what

seems at the moment to be substantial amount of peace. Very often that
depends upon the personality of the enforcing officer and how he happens
to feel at the moment.”*® This is most clearly shown in the regulation of
consensual behavior: not only is such conduct almost impossible to detect,®
but even when it is, criminal proceedings are rarely instituted,” and, be-
cause of the necessity of corroboration, rarely carried through to convic-
tion.™

liberties” section. Nevertheless, proof of the act was used as evidence of his intent to
indecently and sexually arouse the child.

16. See Ernst & LoTtn, AMericaN SexuAL Bexavior AxD THE KiNsezy REPORT
128-31 (1948).

17. Kinsev, Pomeroy & MarTiN, Sexual Bemavior v trz Human Mare 650
(1948).

i8. Note, 17 U. Car L. Rev. 162, 162-72 (1950). Another commentator has esti-
mated that for every sixty million homesaxual acts performed in the United States there
are only twenty convictions. Drumwmonp, Tas Sex Parabox 123 (1953). For facts on
the Eaglish pattern of enforcement, see 122 Just. P. 796, 817 (1958): CoMmurrTez on
Hostoszxuar Orrznses anp Prostiruriow, Taz Wourzwpen Reromt 38-39 (1963)
Thereinafter cited a3 WorrenpeN ReporT).

19. Erxst & Lotm, op. cit. supra note 16, at 125. Compare Kinszy, Pomreroy &
MARTIN, 0p. cit. supra note 17, at 559. “Whether laxity stems from insufficient public
pressure, lack of adequate confinement facility, inability to obtain evidence with which to
convict, or general disinterest is not determined.” DrumMoND, op. cit. supra note 18, at
123.

20. See MuELLER, 0p. cit. supra note 9, at 19-20,

21. It has been suggested that full enforcement will occur only in situations where the
offense is directed against children, or violates the public sense of decency. Drumonp,
op. cit. supra note 18, at 122,

22. A common rule is that the testimony of an n.ccomphce or co-participant must be
corroborated by independent evidence. ‘“[Slince sodomy is usually committed very
privately the rule of corrcboration, 41 applied, thwarts the conviction dmnywhom‘
suilty.” May, Law or Cervzs 245 (4th ed. Sears & Weihofen 1938). - ox ai» '
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Because lhc u'nmnal law, as wcll as prcvatlmg soual opinion,”
all acts of deviate behavior prior to 1961, the Illinois offender’
stantly liable to blackmail by a victim, a consenting co-participant
third person with knowledge of the behavior.™ Although the possible
ber of actual blackmail situations is high, few are reported”* becatis
offenders fear: (1) revelation of the conduct to friends and rclati\‘
subsequent prosecution;®® and (3) loss of employment.* Statutm.,
that formerly found in Illinois have been criticized as creating oppo i
for the blackmailer-—because all deviate acts are proscribed, the e:i iy
ist has a wider range of victims.”

¢ fsA ¥ ot oo T D Guils Feelings . sy ks i
The Kinsey' rcports indicate the widespréad nature of the pmcﬁ
scribed by state statutes.® It is certain, then, that knowledge of
criminal sanctions and the social condemnation attached to such et
produces significant psychic disturbances or guilt feelings in'many
offenders. Doubts have been expressed on the wisdom of criminal
sions that foster the dcvelopment of psychological problems resultin
sexual behavior that is legally deviate but factually prevalent.™

A

]

23. DRUMMOND, op. cit. supra note 18, at 129. The common law recogni
seriousness of a threat to reveal past acts of sodomy by making this an exception
usual requirement that in a robbery prosecution, the alleged threat must be of
harm. See Perxins, CrivinaL Law 324-25 (1957); Houston v. Commonwealth, 8
257, 263-64, 12 S.E. 385, 387 (1890).

24 Worrzsoex Report 70-71. [llincis cases illustrate that a person who has engs;
in deviate practices may be placed in a blackmail situation. In Maloney v. Peop
L. 593, 597, 82 N.E. 389, 391 (1907}, it was held that a conspiracy to extort fi
offender was “an offense . . . against public justice.” See also Prople v. Clarke, 40
353, 95 N.E.2d 425 (1950).

25. Bowman & Engle, supra note 9, at 297; Worrenpen RzrorT 70-71.

26. Because they are susceptible to blackmail, homosexuals are considered nati
security risks by the federal government and are rarely hired. DrRuMMOND, op. cif.
note 18, at 129; Bowman & Engle, supra nate 9, at 299, 315. Risks inherent in
employment are discussed in Bowman & Engle, supra note 9, at 301.

27. WoLrenDpeN ReporT 70. A threat to use sodomy 13 a ground for dive
enable a spouse to extort larger or smaller alimony payments or to acquire ¢
benefits not awarded by the court. Note, 12 U. Fra. L. Rey. 83, 88-89 (1959).

28. Kinsey, Poxeroy & MarTIN, of. cif. supra note 17, at 623 650-51 (sodon
670 (bestiality). g B
- 29. Muziries, op. cit. supra qou-. 9, at 18; Daumuonp, op. cit. rupra nots 18,
" Koy, Powzaoy tmmm‘,ﬂj.mmpfnm 17 :t 610. 533; &f. Eaxse
£, rupra nots !S uuz *ﬂ“’ﬂiﬁ«f - ek R £,

i, |




DEVIATE SEXUAL BEHAVIOR

E. Uncontrollable Behavior

Some commentators have argued that persons who engage in deviate
sexual conduct are suffering from a mental discase and that many of these
ns are unable to control their sexual impulses. Therefore, a statute
providing criminal sanctions for deviate behavior imposes strict liability
regardless of one’s ability to direct and control his behavior. Such criminal
liability is clearly in derogation of the common law tradition of individual
,-dponsibility for criminal acts.

ng social opinion, condért
he Illinois offender wak!
onsenting co-participant 4
* Although the possible 3
w are reported™ beca _
to friends and rclativeﬁi
ployment.® Statutes syl
ized as creating opporti
are proscribed, the &
II. Sorution

The new Illinois article, like the Model and proposed New York codes,
attempts to solve these problems by clearly defining terms and clarifying
the language and content of the various sections of the criminal law. In
addition, the Illinois drafters restructured the code around four considera-
tions that were believed to be within the realm of legislative activity. Each
of the sections of article 11 (Sex Offenses) is concerned with one of these
interests:

(1) protection of the individual against forcible acts; (2) protection

of the young and immature from the sexual advances of older and

more mature individuals; (3) protection of the public from open and
notorious conduct which disturbs the peace, tends to promote breaches
of the peace, or openly flouts accepted standards of morality in the
community; and {¢) protection of the institution of marriage and
alleged threat must e of body normal family relationships from sexual conduct which tends to de-
custon v. Commonwralth, &7 oy them.*?
Thae [llincis drafters did act focus on the religious tenets or social customns

e that a perscn who has seguk . 2 3 i =
tion. In Maloney v. People, % purporting to repress conduct; they looked to its e¢fect, not its moral ac
it a conspiracy to extort fromi; ceptability.
ze also People v. Clarke, 407

s

)
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30. Trn, Rzv, Star. ch. 38, art. 11, comment (1961). The comments =natinue:
It will be noted that the key interests sought to be protected are freedom' from
force for everyone; freedom for the unfair exploitation of youth before they are
mature encugh to make valid individual judgments; freedom of the public from
“apen and notoricus” acts; and the community’s interest in presarving the monog-
amous marriage and family institution which is the current Eam of our social and
morai structure. The Committee comsiders the protaction of these interests suf-
iciently wital to warrant criminal tanctions for their niolations. J3id.
The ‘aw was seen as A means: i
to preserve public order and deceacy, to protect the citizea from what s ofensive o
injurious, and to provide sufficient safeguards against exploitation and corruption of
others, particulacly those who are spechlly viinerable because they are young, weak in
body or mind, inexperienced, or In a state of special physical, official or economic de- r;
pendence. Worrsamexn Rzpoar 23, :

NpeN Rzport 70-71.
osexuals are considered natios
ired. DrRuMMOND, op. cit. 111
), 315, Risks inhereat in priy
te 9, at 301, 4
a7y 23 2 ground for divorce
payments or to scquire
Rev. 83, 88-39 (1959),
2 17, at §23, £30-51 (sod
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A Nohce of ths Oﬁemc
1. What Conduct is Proscribed? Yt ey

To provide sufficient notice of the exact character of t.he
havior, the new Illinois criminal code,** like the Model Penal
the Proposed New York Penal Law,** includes a specific defini
ate sexval conduct.  Section 11-2 provides: ** ‘Deviate sexual ©
the purpose of this Article, means any act of sexual grauﬁcano
the sex organs of one person and the mouth or anus of another, ;‘% :

TLese three codes subject acts between persons to regulation
they do not all regulate acts between a person and an animal. o )
mittee for the new Illinois criminal code, adopting the position th
latter acts “are usually brief, youthful ‘experiments’ rather than p
pattern of conduct that either contributes to of ‘constitutes a sig -ﬁ
generation of the individual involved, ™ .drafted section 11-2;
“deviate sexual conduct” to include only all unnatural acts of s
ﬁcat:lon between humans.“ The New York code also defines d

R o ST e e T
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31. Irv. Rev. StaT. ch. 38, § 1.2 (1961), provides: b
oy i The provisions of this Code shall be construed in accordance wnh the
S purpose hereof, to: 3
¥l i (a) Forbid and prevent the commission of offenses; :

(b) Deﬁne adequately the act and mental state which constitute each’,

32. MPC § 213.'2, titled “Deviate Sexual Intercourse by Force or Impositi
> seribed “sexual intercourse per os or per anum between human beings who
: husband and wife, and any form of sexual intercourse with an animal.”

33. Prop. N.Y. Pexar Law § 135.00(2) (1964) defines deviate sexual inte
as “sexual conduet between persons not married to each other consisting of con
tween the penis and the anus, the meuth and the penis, or the mouth and the v
' 34. Ire. Rav. Stat. ch. 38, § 11-2 (1961). This definition obviates the prob
countered in Honselman and Smith, since now (1) each of the acts involved id
v cases would fall within the statute, and (2) sufficient notice of the nature of the
would be provided.

35, ItL. Rev. Stat. ch. 38, § 11-2, comment (1961). The committee m
stated that: “Pocusing public attention on the person who happens to be found 't
& an act serves no useful social purpose and may seriously impair the development
% accused to a normal life.” The committee, therefore, did not proscribe criming
3 natural acts between humans and arimals unless such acts were covered by
3 conduct or similar statutes. Ibid. Sae also Kinsey, Pomeroy & MarTiv, of.
note 17, at 667-78; Kmnsey, Pomeroy & MarTIN, SEXUAL BEHAVIOR IN T
Femare 502-09 (1953).

36. See text accompa.nymg note. 34 supra.
U 37. See note 33 supra.” - ! A
%‘ . 38. Pror. N.Y. Prxar Liw. s 13555 (1964) provides: “A person ¥

&

3
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7™ code differs from the Ilinois and New York codes by defining devi-
:exual intercourse to include acts with animals;* these acts, however,
arc not penalized.*®
Although each code differs in its basic definition of “deviate scxual con-
duct” or “deviate sexual intercourse,” each uses its own definition consis-
tently. Whenever used, the phrase refers only to the acts mentioned in the
definition; any other type of behavior must be separately proscribed.!

9. In What Circumstances Is This Conduct Illegal?

To determine whether sufficient notice is given to the defendant concern-
ing the circumstances in which defined deviate behavior is illegal, the pro-
visions of the Illinois code may be analyzed with reference to the four
interests articulated by the revising committee. When the purpose of the
Jegislation is defined in terms of these interests, there is a broad range of
conduct that is not proscribed: . consensual behavior between unrelated
adults.* The Illinois, New York, and Model codes are each, more or less
explicitly, concerned with the four enumerated interests and none pro-
scribes deviate sexual conduct performed in private by consenting adults,*®
This is best revealed by the definitions of deviate behavior set forth in the
New York and Model codes, specifically excluding conduct between mar-
ried couples,** and the failure of each code to proscribe in any section pri-
vate conduct between other consenting adults.

was_that “the offender is a sick individual who injures himself more than he dees the
pA Therefore, misdemeanor punishment is more than adequate for this crime.”
N.Y. Pevar Law § 135.55, comment (1964).

4. See note 32 supra.

1). See MPC §§ 213.2-4. In each situation in which deviate sexual intercourse is
declared illegal by the Model code, the offender and the victim are always humans.

+l. E.g., ItL. Rev. Star, ch. 38, §§ 114 (1961) {lewd fondling or touching), 11-5
lewd {ondling or touching, any lewd act), 11.9 (lewd exposure of the body, lewd fond-
ling or caress) ; MPC §§ 213.4 (sexual contact), 213.5 {indecent expesure), 251.1 {cpen
lewdness) ; Prop. N.Y. Pexar Law §§ 135.00(3) (1964) {sexual contact), 250.15 (a
lewd or sexual act).

42. See generally WorrenneN Report 23-24. The members of the drafting committee
agreed that such behavior falls within “a realm of private morality and immorality which
is, in brief and crude terms, not the law's business.” Id. at 48.

+3. See MopeL PevavL Cove § 207.5(1), comment (Tent. Draft No. 4, 1955) (now
MPC § 213.2). The propesed New York code provides:

1. Whether or not specifically stated, it is an element of every offense defined in this
article that the criminal sexual act was committed without consent of the victim.
Prop. N.Y. Pexar Law § 135.05 (1964).

“[The lliincis code] is not intended to proscribe any sexual conduct between consenting
adults unless such conduct adversely affects one of the key interests sought to be pro-
weted.” Ine. Rxv. StaT. ch. 38, art. 11, comment (1961), . -

44. See the definitions in notes 32 and 33 yupra, :

o I P
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consented to by young children; these are proscribed in sections”

specifically to protect youth.** i
The Model Penal Code and the Proposed New York Penal i

pmm'bc forcible deviate sexual behavior. The Model code tenm

posidon, a feleny of the third degree.!” Under New York law ¢
havior, classified as one of the greatest of felonies, is included wif
first degree sodomy section,*® In contrast to the Illinois provision, ho
neither of thcse codes confines the proscription to forcible acts;

y R

b ;n'otectwn of youth. The Ilhnms dra.ftcrs, scekmg to pmtcct"

45. Ire. Rzv, Stat. ch. 38, § 11-3 (1961), provides: /" "t . 3
Any person of the age of 14 years and upwards who, 1:7 force or thru
compels any other person to perform or submit to any act of deviate sexu
commits deviate szxual assault. :
In parallel fashion, “rape” is defined in terms of sexual intercourse accompani
use of force. IrL. Rev, StaT. ch 38, § 11-1 (1961). There is no longer an oﬂ
“statutory rape”; sexual activity with a person below the age of consent (eighte
is proscribed in the sections dealing exclusively with the protection of children. l'l.f.v >
Star. ch. 38, §§ 11-4 to -6 (1961). *

Section 11-3 fails to define “force or threat of force.” It was the intent'®
drafters that the courts apply the requirements and standards developed in Illinois ¥
cases to the forceful deviate conduct situations. Irr. Rev. Star. ch. 38, § 11-3, co un
(1961), This appears to be a reasonable level of notice, especially since in four o
five cases prosecuted under the older Illincis scdomy section, the defendant had alsg
charged with rape. People v. Haran, 27 Iil. 2d 229, 188 N.E.2d 707 (1963)
indictments) ; People v. O'Connor, 412 Iil. 304, 106 N.E.2d 176 (1952); Pzople v
Frates, 395 IIl. 439, 70 N.E.2d 591 (1946) (separate counts in same indictn
Pecple v. Elder, 382 IIL. 388, 47 N.E.2d 634 (1943) (three indictments). None
appeals in these cases was on the issue of the standards used to evaluate “force or ihy
of force.” The fifth case, People v. Funches, 17 Ill. 2d 529, 162 N.E.2d 393 (L
involved a deviate sexual act by a man on another man, allegedly at h‘ufcpomt.‘!

46. ILL. Rev, StaT. ch, 38, §§ 114 to -6 (1961).

47. MPC § 213.2, "Dev:ate Sexual Intercourse by Force or Imposition,”
situations parallel to those included in § 213.1, “Rape and Related Offenses.”” 13
48. Propr. N.Y. PevaL Law § 135.50 (1964), “Sodomy in the first degree,” p
§ 135.35, which defines first degree rape. 4

49, The Model code proscribes such behavior with a person less than ten yezﬂ :
the New York provision, under age cleven.

50. In eaddition, the Model code covers acts committed on (1) a person
through' fear; (2) 2 person whose mentsal conditions “renders him i.napabf
priising the pature of his 'éosd a'é:*v Tor (3) spemuwbohm‘ui'ﬁ'
character of the activity. EgeA ? SR




DEVIATE SEXUAL BEHAVIOR 5 é?Q

§#™™ cxploitation by more mature individuals and to discourage adolescent

1l experimentation,® proposed three offenses to prohibit all forms of
-_q-,xual activity with children: sections 11-4, “Indecent Liberties with a
Child”;** 11-5, “Contributing to the Sexual Delinquency of a Child”;»
and 11-6, “Indecent Solicitation of a Child.”®* This categorization®

51. See IiL. Rev. StaT. ch. 38, §§ 11-3, 11-5, comments (1961),
52. Section !1-4 provides:

(a) Any person of the age of 17 years and upwards who ferforma or submits
to any of the following acts with a child under the age of 15 commits indecent
liberties with a child:

(2) Any act of deviate sexual conduct;

Sce People v. Freedman, 4 IIl. 2d 414, 123 N.E.2d 317 (1954), for an earlier definition
of the term “indecent liberties.” )

53. Section 11-5 provides: i ’

(a) Any person of the age of 14 years and upwards who performs or submits to

any of the following acts with any person under the age of 18 contributes to the
sexual delinquency of a child:

(‘2) Any act of deviate texual conduct; 0
See Peaple v. Ostrowski, 334 IIL App. 494, 80 N.E.2d 89, af'd, 83 N.E.2d 276 (1948),
for a discussion of the range of conduct covered by the “Contributing” provision.

54. Section 11-6 provides:

{2) Any person of the age of 17 years and upwards who solicits a child under
the age of 13 to do any act, which if done would be an indecent libarty with a child
or an act of contributing to the sexual delinquency of a child commits indecent
solicitation of a child.

55. The sanctions of § 11-4, a felony, are imposed only when a two-year age
disparity is shown; i.e., when a person seventeen years or older performs or submits to an
act™Mdeviate sexual conduct with a child under sixteen. But under § 11-5, a mis-

.or, the victim can be older than or the same age as the offender—the minimum
age of an offender is fourteen, and the maximum age of a victim is cighteen. Although
every viclator of § 11-4(a)(2) {deviate sexual conduct) is also subject to punishment
under § 11-5(aj(2), the oppesite is not true; therefore, the “Contributing” saction is a
lesser included offense in relation to the “Indecent Liberties” provision.

The minimum age provision, carried over from the earlier rape statutes, is based on
the commaon law presumption that a male under fourtern years was incapable of com-
mitting rape. See Irr. Rev. Star. ch. 38, § 11-1, comment (1961). Because females
may, without parental consent, contract a valid marriage in Illinois at eighteen, that was
chosen as the age of consent to sexual intercourse or deviate sexual conduct. See Ivri.
Rev. Star. ch. 38, § 11.5, comment (1961). The New York code draflters believed
that “when considered within the framework of modern American culture, seventeen is a
more realistic age of consent than eighteen.” Pror. N.Y. PENaL Law 342 (1964).

Section 11-6, “Indecent Solicitation of a Child,” is the least serious offense, since no
overt sexual act need be involved. The proscribed conduct is the solicitation by 2 person
seventeen years or older of a child under thirteen to do an act declared illegal by § 11-4
or 11-5.

Although the younger participant in such acts is usually referred to as the “victim,*
this does not necessarily mean that he has been subject to coercion. Generally, all three
sections deal with non-violent acts with children, and the usual situations, where actwal . ..
conseat of the child 1o the specific coarse of conduct is obtained.” T Razv, Szar. ¢th, 88,




allows lhc prosccutor to chargc a defendant thh a spemﬁc ﬁgi;,t
children.™ : Ch
The Model Pcnal Codc and the Proposed New York Pcnal Law do'}
categorize sexual offenses according to the interests sought to be prot ted
but rather include provisions concerning children in various other &ctingg
For ‘example, t'hc Model code includes conduct with children in thq“

= ’ﬁ oue respcr‘t thc t;odw are similar: brcaus each 13 axmcd at

'vcnuon ‘of sexual exploitation of youth, each pumshes bchavior
younger more severcly than with older children. For ekample, the ]
York code grades its sodomy provisions according to the age of the.
. ..nm." I]hnou declares sexual conduct vmh a child undcr thxrtccn to:

e "’

felqh ,.mth a ch;ld under mghtccn, a lmsdcmcanor. R -.‘;g.,"_i,

§ H-S comment (1961). An attempt to commit an offense defined by §§ II
pmmbad by the geneml attempt provision of the code T, an. S'nn'. ch. _3
(1961)." ‘ A fi g 4
56. Sce dmcumcm supra note 15. o
57 MPC § 2134 This covers conduct (a) with a chxld Ieu than ten years of

38. Pror. N.Y. PBNAL Law §§ 135.40-.65 (1964) G
59, Pror. N.Y. PenaL Law §§ 135.40-.55 (1964).
60. See note 55 .rupm. If People v. Chism, 6 Ill. 2d 262, 128 N.E.2d 729 (1955)

older provmom, arose today, they wou]d pomt up some of the problems of arbntrnry _-"
categories. Jones, thirty-four, and his companion, Chism, presumably about twcnty-f
periovmed homessxual acts with two teenage boys. Both defendants were con
Jones, whose partner was fifteen, was sentenced to four to eight years in the penitentia
Chism, whose partner was sixteen, to two to five years. Under the 1361 code, ]
would be guilty of a felony (§ 11-4), carrying a sentence of one to twenty years in’}
peritentiary and Chism would be guilty of a misdem=anor (§ 11-5), carrying a max -:,
fine of one thousand dollars, or 2 maximum sentence of one year in an institution ;
than the state penitentiary, or both.

The nineteen reported cases prosecuted under the old crime against nature
included thirteen involving sexual misconduct with children. Today ten would?
covered by the proscription of § 114 because the victim was under sixteen years of af
Pecple v. Glenn, 25 Ili. 2d 82, 182 N.E.2d 670 (1962) ; People v. Jones, supra; Peopls S 9%
Sampson, 1 Il 2d 899, 115 N.E.2d 627 (1953); People v. Whitman, 406 ,.
593, 94 N.E.2d 506 (1950), People v. Kraus, 395 Ill. 233, 69 N.E.2d 885 (19 k‘ﬂ
People v. Fitzgibbons, 346 Ill. 338, 179 N.E. 106 (1931); People v. Smith, 258 Il 262
101 N.E. 957 (1913); People v. Abrams, 249 IIl. 619, 94 N.E. 985 (1911); F '"?'
Pecple, 192 TN 119, 61NE“4!3‘(190[)-~Honsbhnm v. Peoplé; 168 IlL. 172, 43 N
.- 304 {1897). Thzozm:}m'w_,_,_, fall ‘und b
B imdﬁ@f eightécii. Pesple ¥ Blevons, 410
Chist, Aipfa; People v Dabbs, 370 107878
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DEVIATE SEXUAL BEHAVIOR g

The Model code penalizes consensual deviate behavior with a”child dess
than sixteen only if the accused is four years older than his partner;®* the
New York provisions do not proscribe consensual acts.*”* The Illinois draft-
ers alone sought to curtail sexual experimentation between youths as well as

exploitation of children,** and so proscribed deviate behavior between
adolescents of specified ages.™

¢. protection of public morals. To prevent shocking and embarrassing dis-
plays of sexual activities,® the Illinois code proscribes in section 11-9
(“Public Indecency”), deviate sexual conduct in a public place.® The
Model Penal Code also defines deviate behavior in a public place as an act
of “public indecency”;*" the proposed New York code includes this offense
under two sections: “Disorderly Conduct™®® and “Loitering.”®®

Although each code does proscribe deviate behavior that might consti-
tute an affront to those observing it,” not all proscribe the solicitation of

61. MPC § 213.4. O e g o

62. See note 43 supra. . - o 5

63. “It is intended that so far as this misdemeanor provision [§ 11-5] is concerned,
that sexual activities with children under 18 to be discouraged generally, regardless of
their prior sexual experience or inexperience,” ILn. REv. StaT. ch. 38, § 11-3, comment
(1961).

64. See note 55 supra. However each code takes a different stand om the question of
affirmative defenses. The New York code (Pror. N.Y. PevaL Law § 135.10(2) (1964))
does not allow the defense of a mistake in the age of the victim who is under seventeen
years. This, in effect, is strict liability for sexual misbehavior with children. The Model
o, code (MPC § 213.6(1)) holds the offender absolutely responsible for deviate sexual

conduct with pre-pubertal children, but provides the affirmative defense for offenses
with children over ten. Under the Illinois article, one accused of the felony “Indecent
Liberties” is provided certain defenses: (1) a reasonable belief that the child was six-
teen or clder; (2) the child's activities as a prostitute; and (3) the previous marriage
of the child. The drafters believed that if any of these were proven, the kev element of
exploitation, the knowing and deliberate abuse of the young by older persons, is absent
and the conduct should not be proscribed under this section. See Irr. Rzv. Star. ch. 38,
§ L1-4, comment (1961). Because the two misdemeanor sections, 3§ 11-5 to -6, are not
primarily directed toward the exploitation of youth, affirmative defenses are not available.

65. See ILL. Rev, Stat. ch. 38, § 11-9, comment (1961).

66. TLL. Rev. StaT. ch. 38, § 11-9 (1961). “Public place” is defined as “any place
where the conduct may reasonably be expected to be viewed by others.” ILL. Rev. Start.
ch. 38, § 11-9(b) (1961).

67. MPC § 251.1, “Open Lewdness,” is found in Article 251, “Public Indecency.” A
related offense, “Indecent Exposure,” is defined in § 213.5.

68. Prop. N.Y. PenaL Law § 250.05(4) (1964).

69. Pror. N.Y. PewaL Law § 250.15(3) (1964). In § 250.00, “public place” is
defined as “a place to which the public or a substantial group of people has access” and
a number of locations are identified as fitting this description. SR NG ey

70. It }s the very affront itself which refutes the drgument: “[T}t would e’ [\ .
ludricrous that . . . [two coosaating adults]) should be Lable to i . [the meximum punish-
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this conduct Thc Modcl codc, in an attcmpt to avo:d the’ ! cri
sceking or making one’s self available for deviate sexual rclauofm, ;’" '
as a petty misdemeanor loitering for the purpose of soliciting or' g
licited.™ The proposed New York law also proscnbm this conduct o
Illingis drafters, however, considering solicitation as &scntlally i‘
rather than a public irritation,”™ not likely to cause affront to © thet
not proscribe it .. --’(;gj 4
it "I‘hc practice of prostitution may also be rcgardcd as conduct
, _thc pu’bllc morals must bc protcctcd Each code has’ pmhlbltcd
sexual conduct pcrformcd or submxtted to by a person" for monc
Tifinois and Model codes have attached minor criminal ¢ sanctlons T
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’;J ”pratechon o] the famdy Both 'iht bmposcd New Yor and
codes group the statute defining incest with other. scctxons ca n
offenses against the family."® The Tllinois code,_ howevcr,*has lnc[u
offense within article 11 (“Sex Offenses”)™ in an’ aticmpt to.§
socicty’s interests in stable marriage and family rclatlonshjps fro
threat of deviate sexual conduct. - ;’
Two considerations guided the Illincis drafters in the formulation of
incest sections. The first, “the biological risk of genetically defecti '
spring,”® was the sole concern of the New York and Model cod&,_r..

ment] because they happened to be found committing in public an act which, 1.f €0
mitted in private, would not be criminal at all.” WoLrFeNDEN REPORT 61. :

71. MPC § 251.3 and accompanying comments.

72. MPC § 251.3.

73. Prop. N.Y. Pevar Law § 250.15(3) (1964). A person convicted of this
tion” is liable for only a fine or 2 maximum impriscnment of fifteen days.

7% IiL. Rev. Stat. ch. 38, § 11.9, comment (1961).

75. An early Tllinois case held that male prostitutes were not covered under thé f
vious statute. People v. Rice, 277 Il 521, 115 N.E. 631 (1917). However, the d !

phrased this section so that men as well as women are now covered. Iit. Rev. Sta;

38, § 11-14, comment (1961). For similar recommendations made by the Engluh
- ~ gating committee, see WoLFENDEN RerorT 54-55.
b 76. Tir. Rev, StaT. ch.-38, § 11-14 (1961); Pror. N.Y. PenaAL Law !
(1964); MPC § 251 2[1) The Illinois and Model codes specifically include
sexual behavior within the definition of proscribed conduct; although the New Yor %
refers only to “any sexual nct," the drafters of that section apparently believed thi
ate behavior would be covered. Pror. N.Y. PenaL Law 384 (1964). fiy

77. MPC § 251.2(5); L, Rav. Stat. ch. 38, § 11-18 (1961). The early | s?’
case of Raymond v, ?cvpl ﬁl. App. 344, 346 (1881) defines a: “pltron" of a b

<5118 Paor, N.Y, Pryar, _' L 4), MPC § 23020 (o . e
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-— forbid only sexual intercourse, not deviate conduct. The scwtgd,the con-.
cern for the abuse of family authority,* was also considered by the Illinois
drafters and led them to include deviate behavior within the proscription
of scctions 11-10 (“Aggravated Incest”) and 11-11 (“Incest”).*? This
second censideration was also the basis for the distinction between the two
sections. The drafters, believing that “Aggravated Incest,” sexual relations
between father and daughter,®® posed the greatest threat to the normal
family relationship, proscribed a greater penalty for “Aggravated Incest”
than fer “Incest,” sexucl relations betwveen mother 2nd son or brether and
sister.** The behavior sought to be prohibited is heterosexual;* deviate
conduct between siblings of the same sex is not forbidden under the incest
sections.®® Unless such conduct is covered under the sections concerned
with the protection of individuals from force, of children from the advances
of more mature individuals or the effects of youthful sexual experimenta-
tion, or of society from annoyances, it is not proscribed.

.

B. Unequal Law Enforcement
By not proscribing private consensual behavior and by structunng the
new code around the four enumerated interests, the drafters have made pos-

81. The drafters of the Model Penal Code evaluated five considerations: (1) the im-
pact of religious tenets; (2) the science of genetics; (3) sociological and anthropo-
logical objectives, i.e., the promotion of the sclidarity of the family unit, of the cohesive-
ness of the larger social group, and the cultural diffusion; (4) the general intense hostility
to this behavior; and (5) the protection of young and dependent females. Moper PexaL
Cooe § 207.3, comment (Tent. Draft No. 4, 1955) (now MPC § 230.2).

82. The tentative final draft of the new Illincis criminal code did not proscribe
deviate behavior between mother and son or brother and sister; the possibility of biclogi-
cal risk was the only element considered. However, the section as enacted does pro-
scribe this type of behavier; there is no comment on the change in pesition of the drafters.
See Tre. Rev. StaT. ch. 33, § 11-11, comment (1961).

83. A “daughter” is defined as “a blocd daughter regardless of legitmacy ar age;
and . . . a stepdaughter or an adopted daughter under the age of 18.” IrL. Rev. StaT.
ch. 38, § 11-10 (1961). Sexual intercourse is absolutely proscribed betwsen father and
bicod daughter according to the first consideration, and deviate sexual activity
is penalized under the second. In the case of a step or adopted daughter, only the
second consideration is relevant, so the proscription is not absolute and applies only to a
daughter under the age of eighteen.

84. Section 11-10 provides for imprisonment of from one to twenty years in the state
penitentiary; § 11-11, of from one to'ten years. A deviate sexual act between a fifteen
year old boy and a younger girl is a misdememeanor under § 11-5 (“Contributing to the
Delinquency of a Child") but if they are brother and sister, they are guilty of a felony
(§ 11-11).

85. See People v. Whitman, 406 Ill. 593, 94 N.E.2d 506 (1950). i

86. The range of acts covered by the statute was discussed in People v, Knapp, 15
1lL. 2d 450, 155 N.E.2d 565 (1959). The relationship o{ the participants hl.t been held ‘
:obemwenha]ekmestdtheﬁ&’um Pebple v. 2d’

2d 299 (1963) Peop!e v, laughcfy 396 m 2:3 71 NEtdﬁG (1947)
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sible i‘uﬁ cnfomcmcnt of the new Illinois code. The mtuatmm‘ :
deviate bch:mor is now proscnbcd are those which will in some
brought to the attcntmn of the authontxcs and wluch will be conside

ohscm:rof an act of pubhc indecency reasonably may be expected top # g
such behav:or, a child or his parents, the victim, or a relative may comph
of! ii:m:zﬂut:t constituting an exploitation of youth or a violation of 1
farily rt!ahonshlps Thus the authorities will learn of most of these Vig
tions as ‘they would not of private consensual adult acts. Althoug
Mo&cl and New York codes do not classify sexual offenses according
mtcmats, they, like the Illinois law, do not proscribe adult consensua
havior, and so the offcnscs descnbcd in their respectwe scct:ons are s
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i As Iong as any given typc of behavior is condemned by the existing
i ,mora, blackmail of persons cngagmg m that bchavmr will persist, wh
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ate sexual conduct is illegal may have no significant effect on the mc1d;
: of blackmail. The removal of criminal sanctions will simply “withdraw
gey 4 - . state from partnership in blackmail.”®

o | | D. Guilt Feelings
' The removal of the criminal sanction for consensual sodomitic behavi
may help eliminate guilt feelings caused by the involvement in illegal a
of sexual gratification. But this elimination is limited by the persisting no :
legal taboos on the conduct. A man may well have guilt feelings at lcast &
strong concerning behavior condemned socially as that proscribed lcga]]
The strong religicus sanction on any sexual behavior except normal het
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87. See Worrznnex Rerort 40, 58. i
83. See DeparTyeNT oF CarminAL ScieNce, CaMsrmoe UNIVERSITY, SEXUAL 0
FENCES 430 (1957).
89. Note, 12 U. Fra. L. Rev. 83, 88 (1959). The Model Penal Code has made
attempt to reduce spite complaints, which often closely resemble blackmail threatsji
requiring that all complaints of sexual offenses against children be promptly filed.
proper authorities must be notified within three months of the occurrence of the act’
.. in cases jnvolving children under sixteen, within three months of the time a parent ot
guardian learns of the matter. MPC § 213.6(5). An example of a prosecution thal
would have been barred under such a provision is Honselman v. People, 168 Ill 172, :
N.E. 304 (1897), where the defendant, a fair grounds guard, had put the fourteen y&ar
old complainant out of the fair grounds a few months before the complaint was filed. T

. elleged deviate sexual offense had been committed one ysar before. An English comeaj
-_mqmmzi« Repoxt as) has mgguted that .n complaints of sexual affenses be. fi
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_al relations is one strong inhibiting clement; unfavorable peer group
nsus is another. Arguably, then, the incidence of such psychic dis-
ces is unaffected by the enactment of this new approach tq sexual

]

w156
turban
offenses: E. Uncontrollable Behavior

Under the view that deviate sexual conduct is uncontrollable, the Illinois,
Model and New York codes may be scen as proscribing this conduct in
gtuations in which it is only dirccted against others to their physical or
moral harm or shock and embarrassment. A pattern of behavior in private
deviate activity with other consenting, unrelated adults harms no one and
s the uncontrollability of the conduct is immaterial. o

The view that persons engaged in deviate sexual conduct are ill or irre-

nsible is not universally accepted. Considerable evidence exists that they
are no less able to control their sexual conduct,®® to respond to medith treat-
ment,” or to refrain from recidivism® than other criminal offenders, If this
behavior is not uncontrollable, the codes reflect community sentiment con-
cerning the direction of sexual intent against a physical victim, a child, the
public, or a close relative. !

CONCLUSION

The drafters of the new Illinois criminal code attempted to solve the
problems resulting from the existence and enforcement of an ambiguous
“crime against nature” provision by grouping the criminal sanctions around
four interests considered to be within the realm of legislative activity, Al-
smaugh the total effectiveness of this approach is still undetermined, tenta-

conclusions may be drawn.

The specific definition of proscribed deviate behavior, section 11-2, and
the subsequent delineation of situations in which it is illegal eliminates the
problem of lack of notice to the defendant. Similarly, the pattern of un-
even enforcement will diminish because the careful statement of the interests
and drafting of the article limits the proscription to that conduct likely to
be noticed and punished. The other problems, however, have not been
wlved. The incidence of blackmail and the existence or intensity of personal
guilt feelings are largely independent of statutory proscription and will not
be significantly affected by the removal of criminal sanctions. Uncontrolla-
ble behavior is completely independent of cither statutory or social sanc-
tions, and so will not be at all affected by the new criminal code.

90. See WorLrenDEN REPORT 34.

91. Id. at 105.
92. Id. at 58-59; DerarTMENT oF CrIMINAL Science, CAMBRIDOE UNIVERSITY, 0p.
cit. supra note 88, at 435. Professor Paul, W. Tappan has concluded that *{United

States] sex cffenders are among the lzast rwBtﬂ?om of alt typés of cﬂm&mhi‘hqan,not %

» .

characteristically repeat as do .'.,.',bur.gh:ji,“:ir‘onim, aad thieves™ Id. at 51832 gre e
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